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(c) We may approve a lease that pro-
vides for the payment of less than a
fair market rental during the periods
before the generation and transmission
of electricity begins, if we determine it
is in the Indian landowners’ best inter-
est. The lease must specify the amount
of the compensation and the applicable
periods.

(d) We will require a valuation in ac-
cordance with §162.422, unless:

(1) 100 percent of the landowners sub-
mit to us a written request to waive
the valuation requirement; or

(2) We waive the requirement under
paragraph (e) of this section; or

(3) We determine it is in the best in-
terest of the Indian landowners to ac-
cept an economic analysis in lieu of an
appraisal and:

(i) The Indian landowners submit an
economic analysis that is approved by
the Office of Indian Energy & Eco-
nomic Development (IEED); or

(ii) TEED prepares an economic anal-
ysis at the request of the Indian land-
owners.

(e) If the owners of the applicable
percentage of interests under §162.011
of this part grant a WSR lease on be-
half of all of the Indian landowners of
a fractionated tract, the lease must
provide that the non-consenting Indian
landowners, and those on whose behalf
we have consented, receive a fair mar-
ket rental, as determined by a valu-
ation, unless we waive the requirement
because the tribe or lessee will con-
struct infrastructure improvements on,
or serving, the leased premises, and we
determine it is in the best interest of
all the landowners.

§162.551 How will BIA determine fair
market rental for a WSR lease?

(a) We will use a market analysis, ap-
praisal, or other appropriate valuation
method to determine the fair market
rental before we approve a WSR lease
of individually owned Indian land or, at
the request of the tribe, for tribal land.

(b) We will either:

(1) Prepare, or have prepared, a mar-
ket analysis, appraisal, or other appro-
priate valuation method; or

(2) Use an approved market analysis,
appraisal, or other appropriate valu-
ation method from the Indian land-
owners or lessee.

§162.553

(c) We will use or approve use of a
market analysis, appraisal, or other
appropriate valuation method only if
it:

(1) Has been prepared in accordance
with USPAP or a valuation method de-
veloped by the Secretary under 25
U.S.C. 2214; and

(2) Complies with Department poli-
cies regarding appraisals, including
third-party appraisals.

(d) Indian landowners may use com-
petitive bidding as a valuation method.

§162.552 When are monetary com-
pensation payments due under a
WSR lease?

(a) A WSR lease must specify the
dates on which all payments are due.

(b) Unless the lease provides other-
wise, payments may not be made or ac-
cepted more than one year in advance
of the due date.

(c) Payments are due at the time
specified in the lease, regardless of
whether the lessee receives an advance
billing or other notice that a payment
is due.

§162.553 Must a WSR lease specify
who receives monetary compensa-
tion payments?

(a) A WSR lease must specify wheth-
er the lessee will make payments di-
rectly to the Indian landowners (direct
pay) or to us on their behalf.

(b) The lessee may make payments
directly to the Indian landowners if:

(1) The Indian landowners’ trust ac-
counts are unencumbered;

(2) There are 10 or fewer beneficial
owners; and

(3) One hundred percent of the bene-
ficial owners (including those on whose
behalf we have consented) agree to re-
ceive payment directly from the lessee
at the start of the lease.

(c) If the lease provides that the les-
see will directly pay the Indian land-
owners, then:

(1) The lease must include provisions
for proof of payment upon our request.

(2) When we consent on behalf of an
Indian landowner, the Ilessee must
make payment to us on behalf of that
landowner.

(3) The lessee must send direct pay-
ments to the parties and addresses
specified in the lease, unless the lessee
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§162.554

receives notice of a change of owner-
ship or address.

(4) Unless the lease provides other-
wise, payments may not be made pay-
able directly to anyone other than the
Indian landowners.

(5) Direct payments must continue
through the duration of the lease, ex-
cept that:

(i) The lessee must make all Indian
landowners’ payments to us if 100 per-
cent of the Indian landowners agree to
suspend direct pay and provide us with
documentation of their agreement; and

(ii) The lessee must make that indi-
vidual Indian landowner’s payment to
us if any individual Indian landowner
who dies, is declared non compos
mentis, owes a debt resulting in a trust
account encumbrance, or his or her
whereabouts become unknown.

§162.554 What form of monetary com-
pensation payment is acceptable
under a WSR lease?

(a) When payments are made directly
to Indian landowners, the form of pay-
ment must be acceptable to the Indian
landowners.

(b) When payments are made to us,
our preferred method of payment is
electronic funds transfer payments. We
will also accept:

(1) Money orders;

(2) Personal checks;

(3) Certified checks; or

(4) Cashier’s checks.

(c) We will not accept cash or foreign
currency.

(d) We will accept third-party checks
only from financial institutions or Fed-
eral agencies.

§162.555 May a WSR lease provide for
non-monetary or varying types of
compensation?

(a) A WSR lease may provide for the
following, subject to the conditions in
paragraphs (b) and (c) of this section:

(1) Alternative forms of compensa-
tion, including but not limited to, in-
kind consideration and payments based
on percentage of income; or

(2) Varying types of consideration at
specific stages during the life of the
lease, including but not limited to
fixed annual payments during installa-
tion, payments based on income during
an operational period, and bonuses.
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(b) For tribal land, we will defer to
the tribe’s determination that the com-
pensation in paragraph (a) of this sec-
tion is in its best interest, if the tribe
submits a signed certification or tribal
authorization stating that it has deter-
mined the compensation in paragraph
(a) of this section to be in its best in-
terest.

(c) For individually owned land, we
may approve a lease that provides for
compensation under paragraph (a) of
this section if we determine that it is
in the best interest of the Indian land-
owners.

§162.556 Will BIA notify a lessee when
a payment is due under a WSR
lease?

Upon request of the Indian land-
owners, we may issue invoices to a les-
see in advance of the dates on which
payments are due under a WSR lease.
The lessee’s obligation to make these
payments in a timely manner will not
be excused if invoices are not delivered
or received.

§162.557 Must a WSR lease provide for
compensation reviews or adjust-
ments?

(a) For a WSR lease of tribal land,
unless the lease provides otherwise, no
periodic review of the adequacy of com-
pensation or adjustment is required if
the tribe states in its tribal certifi-
cation or authorization that it has de-
termined that not having reviews and/
or adjustments is in its best interest.

(b) For a WSR lease of individually
owned Indian land, unless the lease
provides otherwise, no periodic review
of the adequacy of compensation or ad-
justment is required if:

(1) If the term of the lease is b years
or less;

(2) The lease provides for automatic
adjustments; or

(3) We determine it is in the best in-
terest of the Indian landowners not to
require a review or automatic adjust-
ment based on circumstances includ-
ing, but not limited to, the following:

(i) The lease provides for payment of
less than fair market rental;

(ii) The lease is for public purposes;

(iii) The lease provides for most or
all of the compensation to be paid dur-
ing the first 5 years of the lease term
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